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STATEMENT OF FACTS TC \l1 "
On                       Defendant Smith was stopped by Ptl. R. Abdul-Ghafur because  the vehicle he was driving was owned by an individual with a suspended license.  Defendant Smith was a 19  year old  boy and in no way matched the description of his 50 year old uncle who owned the car.  It was ascertained that Mr. Smith’s license was in good standing and he had no warrants.  The officer then drove Mr. Smith home because he was unable to locate his uncle’s insurance card.

Approximately one hour later, Ptl. Abdul-Ghafur observed Mr. Smith walking on Main Street.  He stopped him for absolutely no reason and asked him what he was doing.  Mr. Smith advised him that he was returning to the car to get his cell phone charger.  Ptl. Abdul-Ghafur then waited for Mr. Smith to go to the car and observed him looking under the seats in a manner completely consistent with looking for one’s cell phone charger.  Ptl. Abdul-Ghafur  again approached Mr. Smith for absolutely no reason and noted in his report that Mr. Smith’s pupils were constricted in a manner consistent with being under the influence of drugs.  Ptl. Abdul-Ghafur then patted him down for weapons.   There is absolutely nothing in Ptl. Abdul-Ghafur’s report to indicate that he felt any threat or had any indication that Mr. Smith was armed.  In fact, under the Detainee Screening Report, also in the police file, it indicates that Mr. Smith appears normal and not under the influence of any drugs.

LEGAL ARGUMENT TC \l1 "
I. 
POINT 


THE POLICE OFFICER DID NOT HAVE A REASONABLE AND ARTICULABLE SUSPICION OF UNLAWFUL ACTIVITY TO JUSTIFY THE INITIAL STOP OF THE AUTOMOBILE TC \l3 "
Ordinarily, the police may stop a motor vehicle, even briefly, only if they have a "reasonable suspicion" that the occupants are engaged in unlawful activity.  Delaware v. Prouse, 440 U.S. 648, 663, 99 S. Ct. 1391, 1401 (1979); United States v. Brignoni-Ponce, 442 U.S. 873, 95 S.Ct. 2574 (1975); State v. Egan, 213 N.J. Super. 133, 135 (App. Div. 1986); State v. Barcia, 235 N.J. Super. 311 (App. Div. 1989).  

Stopping an automobile on the road is a seizure within the meaning of the Fourth and Fourteenth Amendments requiring some level of individualized suspicion.  Delaware v. Prouse, 440, U.S. 648, 653.  The Court stated that "Except in those situations in which there is at least articulable and reasonable suspicion that a motorist is unlicenced or that an automobile is not registered, or that either the vehicle or an occupant is otherwise subject to seizure for violation of law, stopping an automobile and detaining the driver in order to check his driver's license and the registration of the automobile is unreasonable under the Fourth Amendment."  Id. at 663.  

The standard for an investigatory stop of an automobile requires a reasonable and justifiable suspicion of criminal activity using a Terry standard.  
In Terry v. Ohio, 392 U.S. (1968), the Supreme Court of the United States held that to justify an initial investigative stop, there must be unusual conduct which leads a police officer, based on his experience, to have a reasonable belief that criminal activity is afoot.  Id. at 29.  In Terry, the unusual conduct was two men pacing a particular block numerous times and repeatedly staring into the same store window.  The officer noted that the men would confer after each had paced the block.  This was found sufficient for the officers to conclude that the men were "casing a job", preparing for a robbery.  The Terry Court held that the police officers had justifiable and reasonable suspicion that a crime was about to occur, and therefore their brief stop on the street in order to inquire about the defendant's behavior was permissible.  

Under Terry, the police must be able to articulate particular facts to support their suspicions that criminal activity is imminent.  A stop will not be upheld where it is based solely on arbitrary police practices or mere hunches.  Landstrom v. Texas, 443 U.S. 47 (1979).  In Landstrom, the officer stated that he stopped the defendant because the defendant looked suspicious and that he had never seen that individual in the area before.  As a result of the officer's failure to articulate any factors which would justify a reasonable suspicion that the defendant was about to engage in criminal conduct, the Court held the officer stop violative of the Fourth Amendment.  The Court stated "when such a stop is not based upon objective criteria, the risk of arbitrary and abusive police practices exceeds tolerable limits.  Landstrom at 52.  

In the case at bar there was absolutely no evidence of any criminal conduct which would justify the motor vehicle stop.  The officer’s only justification would be if the officer personally observed a motor vehicle infraction.  See State v. Moss 277 N.J. Super 545 (App.  Div. 1994) where police officer validly stopped the defendant for failing to signal a left hand turn.  In this case the defendant committed no motor vehicle violation and in fact the officer did not write any motor vehicle summons for his conduct. 

 The State is unable to point out a single infraction of the Motor Vehicle Code that would give Ptl. Abdul-Ghafur  the right to pull over the defendant.  The officer's motivations or his good faith or lack thereof is immaterial.  New Jersey does not recognize a good faith exception to the Warrant Requirement.  State v. Novembrino, 105 N.J. 95 (1987).  The test is an objective one:  Did the defendant commit a violation of the Motor Vehicle Code so the officer could stop him?  The answer here is NO.  The defendant committed no motor vehicle violation and the officer had no cause to stop the vehicle.  Therefor, all fruits of that stop must be suppressed.  The fact that the owner of the car had a suspended license does not justify the stop.

In State v. Parks, 288 N.J. Super. 407 (App. Div. 1996), the court concluded that information received after a random check of a license plate with DMV computer records, including a general description of the owner whose license was suspended, justified the investigatory stop of the vehicle. The court held that the officer's reasonable belief that there was a "general match" of the computerized data and his observations of the driver of the vehicle constituted a particularized suspicion that the driver was operating while on the revoked list, permitting the investigatory stop to determine the driver's identity. Id. at 412. The court rejected the State's argument that the stop would be justified even absent such a "general match" once the officer learns that the vehicle in question is owned by a person whose license is suspended. Id. at 411-412.   The owner of the car in the case at bar was a 50 year old man who in no way matched the description of the 19 year old defendant.

II. 
POINT 


THE POLICE OFFICER DID NOT HAVE A REASONABLE AND ARTICULABLE SUSPICION OF UNLAWFUL ACTIVITY AND HAD NO OBJECTIVELY DEMONSTRABLE REASON TO FEAR THE DEFENDANT WAS ARMED TO JUSTIFY THE STOP AND FRISK  OF THE DEFENDANT. TC \l3 "
The criteria for an investigative stop and seizure was first set forth in Terry v. Ohio, 392 U.S.1 (1968).  The United States Supreme Court held that "where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the person with whom he is dealing may be armed and presently dangerous,...he is entitled for the protection of himself and others in the area to conducted a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used to assault him." Id. at 30.

The Terry Court emphasized that "the sole justification of the search in the present situation is the protection of the police officer and others nearby, and must therefore be confined in scope to an intrusion reasonably designed to discover guns, knives, clubs, or other hidden instruments for the assault of the police officer." Id. at 29.  The police must be able to articulate particular facts to support their suspicions that criminal activity is imminent.  A stop will not be upheld where it is based solely on arbitrary police practices or mere hunches.  

In Brown v. Texas, 443 U.S. 47 (1979), the officer testified that he stopped the defendant because he looked suspicious and he had never seen that individual in the area before.  The Court held that the officer must articulate specific instances of misconduct based upon objective criteria to justify the stop.  The State bears the burden of proof by a preponderance of the evidence to show that the particular facts provided a reasonable suspicion for the officer to conduct a Terry stop.  State v. DeLorenzo, 166 N.J. Super. 483, 488 (App. Div. 1979).  In DeLorenzo it was held that nervous movements in police presence without more, do not constitute justifiable suspicion for the police to conduct a precautionary stop. Id. at 488.  The court specifically held that the officer's mere assertion that defendant appeared nervous and suspicious did not provide sufficient cause for the stop and search.  See also State v. Patterson, 270 N.J. Super. 550 (Law Div. 1993).  

In the case at bar the officer's statements in his report all add up to the fact that the defendant made walked back to the car to retrieve his cell phone charger.  This is precisely the situation held to be an unlawful search in DeLorenzo.  Mr. Smith gave the officer no reason to believe he was committing criminal activity and certainly gave them no reason to believe he was carrying a weapon.  In fact, the Officer had previously given the defendant a ride home in his police car and nothing in the previous contact with the defendant would possibly lead the Officer to conclude he was armed. Under the circumstances the search was unlawful.  


POINT THREE

THE SEARCH CONDUCTED BY THE POLICE OFFICER WENT BEYOND THE BOUNDS PERMITTED BY THE UNITED STATES SUPREME COURT IN A TERRY STOP


Even if for some reason this Court were to determine that the officer had a right to conduct a pat-down search of Mr. Smith, the search clearly went beyond what it is permitted in that doctrine.  The lawfulness of a pat-down search or Terry frisk must be analyzed apart from a Terry stop which is a form of seizure.  A lawful stop or detention does not necessarily justify a frisk, and a lawful frisk does not, in itself, provide a justification for continued detention.  If an individual is detained and subsequently frisked, there must be a justifiable suspicion to support both the stop and the frisk.  If the frisk is the fruit of an unlawful detention, any evidence which is disclosed will be suppressed.  Wong Sun v. United States, 371 U.S. 471 (1973).  See also State v. Garland, 27 N.J. Super., 31,43 (App. Div. 1994), where the Court held an investigative stop to be warranted but the factors warranting the stop did not warrant a frisk.  

The sole basis for permitting a frisk is a justifiable suspicion that the person to be frisked is armed and poses an immediate danger to police safety or community safety.  There must be particularized facts to support a reasonable conclusion that "the person with whom the police officer is dealing may be armed and presently dangerous."  Terry at 27.  In determining whether the officer acted reasonably in such circumstances due weight must be given, not to his inchoate and unparticularized suspicion or "hunch," but to the specific reasonable inferences which he is entitled to draw from the facts in light of his experience. Id. at 27.  

Our Courts have consistently required specific facts that lead to the objective conclusion that the defendant may be armed.  In State v. Otero, 245 N.J. Super. 83 (App. Div. 1990), the Court held the stop to be justified because the officer had an articulable and reasonable suspicion that the defendant was involved in a burglary.  During the stop the officer requested that defendant place his hands on the dashboard of the car and the defendant refused to comply.  This resistance was held to provide reasonable suspicion that the defendant was armed.  In contrast, in Sibron v. New York,  392 U.S. 40 (1968), the police officer observed the defendant on several different occasions in the course of an evening talking with known drug addicts.  The United States Supreme Court suppressed the narcotics discovered because the officer could not articulate particularized facts form which he could reasonably have concluded that the defendant was armed. Id. at 64.  

Although a pat-down search may be justified at its inception, if the officer is satisfied that a particular object he is feeling during a frisk is not a weapon, he may not reach into the subject's clothing to seize it.  In State v. Clark, 198 N.J. Super. 219 (App. Div. 1985) a pat-down search discovered a pair of socks in the pocket of a defendant.  The pair of socks (which were commonly used to protect a burglar's hands during the breaking of glass) was suppressed because "the police may not uncover items not thought to be weapons during a pat-down for weapons.  Id. at 227.  

In Minnesota v. Dickerson, 124 L.E.D. 2d 334 (1993), the Court held that if while frisking a suspect an officer feels an item which clearly does not feel like a weapon, the officer may not seize it nor further tamper in order to determine what the object is.  On a set of facts more favorable to the prosecution then the case at bar, the Dickerson court held that where the officer felt a small hard object wrapped in plastic in the suspect's pocket which turned out to be illegal drugs, the drugs had to be suppressed because the sole purpose of the Terry frisk was to discover items on a suspect's person which would render him immediately dangerous, not to wantonly search for any illegal items.  

In the case at bar the officer states that he felt a hard round object in the defendant’s pocket.  He did not even feel an object which by some conceivable stretch of the imagination might turn out to be a weapon.   The officer cannot make any claim that this appeared to be a weapon, nevertheless, he removed it from Mr. Smith’s pocket. As it did not feel like a weapon the officer had no right to remove it from the defendant’s pocket and the evidence should be suppressed.
CONCLUSION TC \l1 "
For the foregoing reasons Defendant requests that the Court conclude that the evidence in this case was illegally seized and should be suppressed.
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